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Today’s topics:

Primer on Federal Property Law

DOE Real Property Lease Authority



Federal Property Law Primer

— The Property Clause, Article IV, § 3, Clause 2

= The Congress shall have power to dispose of and make all needful rules and
regulations respecting the territory or other property belonging to the United
States

— Federal government originally acquired 1.8 billion acres
= Sold or transferred majority of the land

= 1934 Taylor Grazing Act and in 1976 Federal Land Policy and Management Act
federal government retaining and taking control back over land

= Ongoing shift for disposing land; currently own 640 million acres ~28 %
(Interior (BLM, NPS, FWS), Agriculture, Dept Defense own s 95%))



Presenter Notes
Presentation Notes
This provision provides broad authority for Congress to govern the lands acquired by the federal government as it sees fit, and to exercise exclusive authority to decide on whether or not to dispose of those lands. The U.S. Supreme Court has described this power as “without limitation,”

DOE has unique authorities  = where GSA won’t want to deal with; especially regarding the contaminated sites

Outside of these authorities, we go to GSA who are the experts    


a
Section 161g. of the Atomic

Energy Act (AEA), as amended
(42 US.C. 2201(g))

a
Section 646 of the DOE
Organization Act, as

amended (42 US.C. 7256(C))

Unique DOE
authority for
Leases



Presenter Notes
Presentation Notes
EO 14057 “Catalyzing Clean Energy Industries and Jobs Through Federal Sustainability.” The EO does not address the precise financial arrangement between an agency and the developer, but rather requires agencies to facilitate CFE projects on real property assets “through leases, grants, permits or other mechanism, to the extent permitted by law.”(section 203) 

Secretary May Memo on property inventory; As the next step, the Office of Environmental Management (EM), the Office of Legacy Management (LM), and the National Nuclear Security Administration (NNSA) — are directed to identify opportunities and suitability constraints associated with potential onsite clean electricity projects for agency onsite consumption, storage, and/or export of clean electricity for broader usage 




Lease authority under Section 161g of the AEA:

(42 US.C. 2201(g)) authorizes t
Energy to “sell, lease, grant, anc

ne Secretary of
dispose of real

and personal property as provid

ed in this Act.”



Presenter Notes
Presentation Notes
“to sell, lease, grant, and dispose of such real and personal property as provided in this Act.”  (42 U.S.C. 2201(g))
Broad discretion: no implementing regulations or legislative history


Offices that are exempt NETL, Golden – 161g 
�Most offices are going to be included 


Lease authority under Section 161g of the AEA:

(1) limited to properties with a nexus to the purposes of
the AEA;

(2) No Fair Market Rental Value requirement;

(3) No authority to retain rental proceeds, and

(4) No lease term limit.


Presenter Notes
Presentation Notes
“to sell, lease, grant, and dispose of such real and personal property as provided in this Act.”  (42 U.S.C. 2201(g))
Broad discretion: no implementing regulations or legislative history



Criteria for 161g. Lease

= “as provided in this Act” requires that any transactions be
covered by one of two criteria:

— (1) Property DOE has acquired in connection with carrying out the
objectives under the AEA or

— (2) Property that will be used/disposed to carry out such
functions,/objectives.



Presenter Notes
Presentation Notes
NREL, NETL & Power Administrations have historically not used 161g authority, but each decision is on a case-by-case basis. 


GC interpretation of what this phrase means   “as provided in this act”






Purposes of AEA

= Section 1:
— common defense and security
— promote world peace

= Section 2: Military purposes

= Section 3:
— Assisting and fostering research and development
— Development and utilization of atomic energy for peaceful purposes
— International cooperation to promote common defense & security



Presenter Notes
Presentation Notes
e.g. Oak ridge as acquired under AEA = covered



EO Lease grant or other mechanisms  


FAIR MARKET VALUE & LEASE TERM

= No FMV requirement when using 161g. authority

= If less than FMV - sale of “real” property

— Notify Committee of Appropriations 60 days in advanc' ﬂof any proposed
sale of land

= Notification does not apply to leases of real property or to personal
property
= A no-cost transfer or exchange is considered a “sale” at less than FMV

= Flexible lease term



Presenter Notes
Presentation Notes
(H.Rept. No 112, 107th Cong., 1st Sess, 100, (July 26, 2002) 



NO AUTHORITY TO RETAIN PROCEEDS

Section 161g. does not expressly
authorize the retention of proceeds



Presenter Notes
Presentation Notes
The “Miscellaneous Receipts” statute provides that unless otherwise authorized, Federal agencies must deposit all funds received in the general fund of the Treasury. (31 U.S.C. 3302(b)). To do otherwise would constitute an improper augmentation of an agency’s appropriation. Accordingly, if any rental proceeds were collected from the lessee, those rental proceeds must be directed to the U.S. Treasury. 


Unless you have EUL authority you cant  retain or use proceeds to make improvements


Lease authority under DOE Act Section 646:

(c) The Secretary may lease, upon terms and conditions the Secretary
considers appropriate to promote national security or the public interest,
acquired real property and related personal property that -

= (1) is located at a facility of [DOE]to be closed or reconfigured;
= (2) at the time the lease is entered into, is not needed by [DOE]; and
- (3) is under the control of [DOE]

42 U.S.C. 7256 (a)-(c))



Presenter Notes
Presentation Notes
Title 42, section 2201(g), United States Code



Criteria for DOE Act Section 646

(1) site must be closing or being reconfigured;

(2) need Federal or State concurrence on environmental
matters;

(3) have authority to accept payment in cash or in kind, and
retain proceeds to use for limited purposes, and

(4) lease term limit of 10 years with the option to renew for more
than 10 years.
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Presenter Notes
Presentation Notes
Like section 161g., there is no requirement to compete the lease 


Must confer with  other entities 

    the Hall amendment - 


Other Considerations when using DOE Lease Authority

Withdrawn Land & Indemnification



Presenter Notes
Presentation Notes




Other Considerations when using DOE Lease Authority

« Withdrawn Land

—The proposed lease should have terms consistent with the
withdraw

—Consult with Interior



Presenter Notes
Presentation Notes




Other Considerations when using DOE Lease Authority

Indemnification

= Secretary has discretionary authority to hold harmless an entity to whom
real property is transferred, against any claim for injury to person or

property that results from the release of a contaminant released as a result
of DOE activities (50 U.S.C. 2811)

= Regulations define “real property” as all interest in land, together with the
improvements (10 CFR 770.4)

%o



Presenter Notes
Presentation Notes
INDEMNIFICATION PROVISION - Section 3158 of the National Defense Authorization Act for FY 1998 provides DOE discretionary authority, in the sale or lease of defense nuclear facilities, to hold harmless and indemnify an entity to whom real property is transferred, against any claim for injury to person or property that results from the release or threatened release of a hazardous substance, pollutant or contaminant as a result of DOE (or predecessor activities). (50 USC 2811)


Eg where no indemnification : Transferred property to boys club since it was not an “economic development” Oak Ridge 



What is Indemnification?

Reimbursement for monetary damages

Not an environmental clean up statute, like CERCLA
Indemnification statute does not modify CERCLA requirements

Provides transferee protection against personal injury & property claims
Also applies to future transferees



Presenter Notes
Presentation Notes
Reimbursement – Indemnification means responsibility for reimbursement of payment for any  suit, claim, demand or action, liability judgment, cost or other fee.   10 CFR 770.4

Comprehensive Environmental Response, Compensation, and Liability Act of 1980. 42 USC 9620(h) 

Indemnification “runs with the land”; applies to “(a)ny successor, assignee, transferee, lender, or lessee of” the original entity. 50 USC 2811(b)(2)(D). 


MUST BE PRIOR DOE ACTIVITY - 



What is scope of
indemnification authority?

« Applies to sales and leases of real
property

« Economic Development
« Can transfer property at less than FMV



Presenter Notes
Presentation Notes
10 CFR 770.4 – Economic Development - Economic Development means the use of transferred DOE real property in a way that enhances the production, distribution, or consumption of goods and services in the surrounding region(s) or which furthers reuse or redevelopment, and furthers the public policy objectives of the laws governing the downsizing of DOE's defense nuclear facilities. 


Requirements when using this authority?

= Only applies to “defense nuclear facilities”

= Need to notify Congress 30 days in advance

= Need Office of the General Counsel review

« Agreement to indemnify must be in deed or in lease

= Authority may only be redelegated to officials who have been appomted by
the President with the advice and consent of the Senate.

— Under Secretary for Science (and Innovation), Under Secretary for Nuclear Energy,
Assistant Secretary for Environmental Management, Director, Office of Science have
been delegated authority.




Any questions?

Todd.Burns@hg.doe.gov



mailto:Todd.Burns@hq.doe.gov
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